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FEDERAL ELECTION COMMISSION 
999 EStreet, N.W. 

Washington, D.C. 20463 

FIRST GENERAL COUNSEL'S REPORT CELA 

COMPLAINANT: 

RESPONDENTS: 

MUR: 6375 
DATE COMPLAINT FILED: September 15,2010 
DATE OF NOTIFICATION: September 21,2010 
DATE LAST RESPONSE RECEIVED: October 8,2010 
DATE ACTIVATED: October 27,2010 

SOL: Febmary 2,2014 

Karen Emily Hyer 

The Indqiendence Caucus and Frank Anderson, in his 
ofiicial capacity as Treasurer 

The Independence Caucus, a Utah non-profit corporation' 

Friends of Jason Chaffetz and Corie Chan, in her oflicial 
capacity as Treasurer 

2U.S.C.§433 
2 U.S.C. §434 
2U.S.C.§441a(a) 
2U.S.C.§441b(a) 
2U.S.C.§441d 

INTERNAL REPORTS CHECKED: Disclosure Reports 

FEDERAL AGENCIES CHECKED: None 

L INTRODUCTION 

This matter involves allegations that The Independence Caucus and Frank Anderson, in 

his ofiicial capacity as Tieasurer CHhe PAC"), The Independence Caucus, a Utah non-profit 

RELEVANT STATUTES: 

' This Report will refer to the two identically-named Independence Caucus entities as "the PAC" and "the 
Corporation.** The complainant was evidently unaware ofthe existence ofthe Utah non-profit cotporation when she 
filed the complaint, and tfae allegations set forth thereui purportedly address the activities of the PAC. As a result, . 
the Commission initially sent a notiflcation to the PAC, and not specifically tb the Coiporation. The two entities, 
however, share an address and at least one officer, and the response was submitted on behaif of both entities. 
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1 CQipoiation Ctfae Corporation"), and Friends of Jason Chaffetz and Corie Chan, in her ofiicial 

2 capacity as Treasurer C'Friends of Jason Chaffetz"), violated various provisions of the Federal 

3 Election'Campaign Act of 1971, as amended Othe Act"), in connection with a range of political 

4 campaign activities in sî port of various 2010 federal candidates. 

5 As discussed below, we recommend that the Coinmission find reason to believe that the 

^ 6 Coiporation violated 2 U.S.C. §§ 433(a) and 434(a) by feilmg to register and repoit as a political 
N 

' *f 1 committee, and 2 U.S.C. § 441a(a) by making excessive in-kind contributions to various 
in 
<J 8 candidates. Ifthe Conunission does not agree that the Corporation is a political comniittee, we 

I irjl Q f f tgAmj«<m<L>Wihf^^mi>«- f tn . f^^ f*̂  ?r"«^rf*'*^^i^''ff r^^Pftntiift'^ TOlff*^ ^ l ^ , ^ Ti § 

10 441b(a) by making prohibited in-kind contributions. We also reconunend that the Commission 

11 fmd reason to believe tiiat the PAC violated 2 U.S.C. § 434(a) by filing late reports with die 

12 Conimission. Further, we recommend that the Commission find reason to believe that the 

13 Corporation and the PAC violated 2 U.S.C. § 441d by failmg to mclude proper disclaimers on 

14 certain websites. Lastiy, we recoinmend that the Commission take no action at this time with 

15 respect to Friends of Jason Chaffetz. 

16 IL FACTUAL AND LEGAL ANALYSIS 
17 
18 A.' Factual Backgronnd 
19 
20 The Independence Ĉ uens is actoally two sq>arate entities: anon-connected 

21 muiticandidate federal political committee (FEC ID C00461764) C*tiie PAC"), and an 

22 identically-named non-profit corporation C'tiie Corporation"). The PAC filed its Statement of 

23 Organization witii the Conunission on May 11,2009. The Statement of Organization does not 

24 list any connected organization (which would be requued for a separate segregated fund) and 

25 curiously lists tiie PAC as a **joint fundraismg representative." In its reports filed witii tiie 
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I 

1 O>mmission, tiie PAC reported no receipts or disbursements before September 2010. The 

2 Corporation was registered with the State ofUtah on Febniary 2,2009. Both organizations share 

3 an address and*̂ bsite (www.icaucus.org). Accordmg to the iCaucus Response, the website' is 

4 operated by the Corporation. The website, however, is also listed as the PAC's ofiicial web page 

5 in its Stetement of Organization. Both organizations stete that their mission is ''to find/elect 
Pi 

^ 6 fiscally sound candidates; help oiganize locally; educate peoplb on current affeirs; [and] researeh 
!̂  7 money ttaiis to every oep wc can." &e http://www.icaucus.erg/abcut. The steted mstiiods for 
Nl 
' ̂  8 accomplishing their goals are to "find, vet, endorse and then help elect principled candidates," 
'Hf-
1̂- - 9- «:end4o*teach.QioFjdelegateS:at̂ EQxenjnfitii£K^ 

10 Compl., 12. Frank Anderson is the Treasurer of the PAC and the co-founder of the O)rporation. 

11 The complaint alleges that tiie PAC: (a) filed late and maccurate reports with tiie 

12 Commission in 2009 and 2010; (b) failed to mclude proper disclaimers on yard signs, websites, 

13 and mass emails; and (c) hosted fundraisers and otherwise "help[ed] numerous federal candidates 

14 with their fundraising efforts" without repoiting ite activities to the Conunission. See Compl., 4. 

15 Additionally, the complaint generally asserts that the allegations contuned in tfae complaint are 

16 "just the tip of the iceberg" and that there are "likely Biany other examples of violations" due to 

17 allegations that the PAC coerdhiatcd ite expenditures with the committees of various candidates 

18 that it endorsed. &e Compl., 4-5. 

19 The Corporation and the PAC filed a response Ctfae iCaucus Response") asserting that 

20 tfae Corporation, not the PAC, conducted nearly all of the activities supporting federal candidates 
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1 described mthe complaint. iCaucus Resp., 2. The iCaucus Response also stetes that the PAC 

2 was dormant until September 2010, and that tfae reporte covermg periods before that date 

3 accurately reflect that tfabre was no activity for tfae PAC durmg tfae applicable reporting periods. 

4 Id. The iCaucus Response acknowledges, however, that the PAC filed the July 2010 Quarterly 

5 Report afier the filing deadluie and has "filed otiier quarterly reporte after theu: respective filing 

^ 6 deadlines." Id. Further, the iCaucus Response mdicates that the only activities engaged in by 

-̂ 7 the PAC occurred in September 2010 and consisted of the iCaucus 2010 National Candidate 
Nl 

^ 8 Convention (where the PAC "introduc[ed] iCaucus endorsed Candidates from across the 

1̂  r̂ -:4kiuatiy?*.̂ md4isUibuted-AeiaCaHfiHŝ Hdoî  .....>=..-.u-«= 

10 Educational/Training Session, and a 9/11 Memorial Service, all held in conjunction with the 

. 11 Unite in Action March on DC on September 9-11,2010 Ctfae September 2010 Activities"). See 

12 iCaucus Response, 8, Appendix B. 

13 The iCaucus Response claims that tfae Corporation conducted all oftfae otfaer activities 

14 described in the complaint and the iCaucus Response, l̂ee Compl., 8. Respondente generally 

15 contend that the coste of such activities constitoted uncompensated personal services pursuant to 

16 11 C.F.R. § 100.74, uncompensated Intemet activities under 11 CF.R. § 100.94, and/or were 
17 otherwise not requued to be reported onder the Act. See, e.g., Compl., 2,3,6. Such activities 

18 include: 

19 • Vetting an<̂  Rndorsinp Candidates. The Corporation endorsed at least 46 candidates 
20 for federal ofiice in the 2010 election cycle. See Compl., 2; iCaucus Resp., 3. 
21 
22 • Campaign Liaison and Campaign Team SupporL The Corporation esteblished a 
23 Campaign Liaison aiui Campaign Team for each of ite endorsed candidates in order to 
24 provide: "Town-Hall Forums to discuss IC and why we are endorsing tfae candidate"; 
25 "Evente, venues, speakers, promotions"; "Fundraismg evente"; "Research teams and 
26 research date"; "website and branding"; "Network and Coinmunication"; "Legal Fees 
27 (Legal Campaign Retainer)"; "Accounting Fees (FEC Accountant)"; and "Exclusive 
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1 iCaucus Endorsed Candidate Yard Signs, Printing - Brochures, Bumper Stickers, 
2 Banners and Door Hangers" (collectively, "Canqiaign Team Support"). See Compl., 
3 15-16,42. The Corporation also hosted various evente, includmg an Activist 
4 Traming Seminar (Deoemher 5,2009), and seveml Independence Oaucus 

. 5 PresentetionsmSotiACaroliiû  Nortii Carolina, and Virgima, during July an̂  W 
6 August, 2010, though it is onelear whether these evente were heki in conjunction with 
7 any particular conunittee or candidate. 5ae Compl., 53-55,64,94. 
8 
9 • Fundraising Evente. Examples contamed in the complaint mclude: (l)tfae 

Nl. 10 "Califonua and National Fundraising for Candidates," featuring a federal candidate as 
^ 11 speaker and urgmg attendees to "bring your enthusiasm and your-wallete!" ("the 

12 August 2009 Fundraiser"); and (2) "A Constitotionnl Evening m 3D: Dinner, Drama, 
^ 1 3 andDebate," which was billed as a fondraiser and ineiiided a''Meet and Greet" and 
Nl 14 "A Principled Debate on Fiscal Responsibility and Constitutional Antiiority" 
^ 15 featurmg four federd candidates C'tiie January 2010 Fundraiser'') (collectively,''tiie 
Q 16 Fundraising Evente"). See Compl, 50-52,57. The Corporation also hosted the 2009 
l̂ .-.T.-. .-47=,... -r:̂ ..-. -i.z€a]iforaia4fldependenee>Gau6us>Gom«ntion,Falthou t̂=^ ..... . 

18 event was a fimidraiser. 5ee Compl., 59. 
19 
20 • Website Fundraising. Examples include: (1) solicitations for donations firom ite 
21 members and the general public; (2) the sale of merchandise througfa the 
22 Independence Caucus store to "help us raise funds for political campaigns to elect 
23 fiscally responsible candidates into office"; (3) the sale of individualized yanl signs; 
24 and (4) the "Big Stick Tea Party" efforte, m which individuals paid the Corporation to 
25 send "individually personalized Teabag & Letter[s]" to incumbent members of 
26 Congress, such as Senator Barbara Boxer (collectively, "the Website Fimdraisers"). 
27 See iCaucus Resp., 3,5; Compl., 65-72. 
28 
29 Friendsof Jason Chafifetz is tfae principal campaign comrnittee of Rep. Jason Chaffetz of 

30 Utah's 3 Congressional DistricL The Coiporation was founded by volunteers finm Rep. 

31 Chaffetz's 2008 Congreaaional campaigii, and Rep. Giaffetz is descrfl)ed as a "mentoi" to the 

32 Corporation's (and possibly also the PAC's) membera. See http://www.icaucus.or̂ abouL 

33 Friends of Jason Chaffetz also filed a response Ctfae Chaffetz Response") contending that the 

34 complaint fails to sufficiently allege a violation against it. 

35 B. Analysis 

36 Although the complaint alleges that the PAC conducted a wide range of unreported 

37 campaign activity, the iCaucus Resiionse explains tfaat it was actually tfae identically-named 
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1 Corporation, and not the PAC, that conducted most of these activities. Our analysis considers 

2 the possible violations of tfae Act by the Corporation and the PAC in light of this feet. 

3 I. Political Coinmittee Status of tfae Corporation 

4 a. Stotutorv Definition 

5 Political committees must register with the Conunission and are subject to limite on the 

^ 6 contributions they make. 2 U.S.C. §§ 433(a) and 441a(a). They also must periodically disclose 
IN 
5Qr 7 their reeeipte and disbursemente. 2 U.S.C. §§ 434(a) and (b). The term "political conimittee" 
Nl 
^ 8 includes "any committee, club, association, or other group of persons which receives 

I ̂  - n GoiiftifautieHS:eggregatiiigjffc«tcessiofcSl̂ QQaduring:â endar- ^ ^,... 

10 expenditures aggregating m excess of $1,000 during a calendar year." 2 U.S.C. 

11 §431(4XA). 

12 I) (Ontributions 

13 The term "contribution" is defined to include "any gift, subscription, loan, advance, or 

14 deposit of money or anything of value made by any person for the purpose of influencing any 

15 election for Federal OfGce." 2 U.S.C. § 431 (8)(A)(i). The available information indicates that 

16 the Corporation reeeived contributions aggregatmg in excess of $1,000 during a calendar year for 

17 the purpose of influencing elections for federal office. 

18 According to ite own statemente, the Corporation uses contributions 'to support the 

. 19 iCaucus Endorsed Candidate Campaign Teams and to support our Organization's efforte 

20 Nationwide." See Compl., 16. The Corporation told potential donors tfaat "[t]hese funds will not 

21 go directly to a candidate but will be used to support our Campaign Teams [sic] efforts for our 

22 endorsed candidates" (emphasis in origmal). Id, The efforte of those Campaign Teams, 

23 according to the available information, included the provision of in-kind contributions in the 
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1 form of the Ouhpaign Sujiport uicluding "Research teams and research data," information 

2 technology services, legal fees, and fees for an "FEC Accountant" for at least 46 candidates for 

3 federal ofiice. See Compl, 15-16,42. Thus, fitanls received by the Corporation were for the 

4 purpose of mfluencing federal elections and constitote contributions under tfae Act. 

5 Solicitations for donations from "members" of the Corporation and the general public 
Wl 
^ 6 appear to have been a pennanent feature on tfae website. Altfaough no donation is required to 

^ 7 become a "member" ofthe Corporation: (a)oaemiistcontributeaminimumQf $40 tobea 
Ni 

^ 8 "delegate" of the Corporatiori (b) only "delegates" may hold campaign leadership positions, ac 

1̂  -:-.»--.-r9r»404epiesentî veso£the.€-oiperatien '̂partio . 
10 review, and hold Campaign Team leadership positions; and (c) the Corporation has 11 or more 

11 national directors, 38 or more regional directors, and a Campaign Team Liaison for each of the 

12 (Orporation's 46 known endorsed federal candidates, in addition to an unknown number of stete 

13 and district managers and other "delegates" not occupying one of these leadership positions. See 

14 Compl., 2-3; iCaucus Resp., 3. At a minimum, tiie Corporation ajspeara to have received $3,800 

15 fiom the national directora, regional directors, and federal Campaign Team Liaisons (95 

16 "delegates" in total x $40 = $3,800). The Corporation also has a National Duector in charge of 

17 fundraising (Marilyn Doll), see Compl., 43, has faosted at least two Fundraising Evente, and faas 

18 conducted the Website Fundraisen, all of whieh were designed to yield additional donations. 

19 Moreover, each of the activities described in the complaint and iCaucus Response 

20 occurred between February 2009 (when the Corporation was originally registered witfa the Stete 

21 of Utah) and September 2010. One of tiie Fundraismg Evente occurred in 2009, and one took 

22 place in 2010. Another event tiiat may have been a fundraiser also occurred in 2009. Although 

23 this Office does not know the exact amount of funds raised by the Corporation, given the amount 
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1 offundraisingactivityengagedinby the Corporation in botfa 2009 and 2010, it is very likely tfaat 

2 the Corporation received in excess of $1,000 in contributions fiom ite fimdraising activities. 

3 Accordmgly, the Committee satisfies tfae definition of '^itical committee"' m 2 U.S.C. § 

4 431(4)(A) based on contributions received. 

5 2) Expenditures 

^ 6 The term "expenditure" includes "any purchase, payment, distribution, loan, advance, 

^ 7 deposit,orgiftof money or anytiiing ofvalue, made by any perann for tiie piupose of influencing 
i Ni 

^ z - - ---^^ quali^^ 

10 $1,000 during a calendar year. 

11 By ite own description, the Corporation was providing "a parallel campaign team" to 

12 each of ite endorsed candidates. See fattp://www.icaucus.or^vetting-process/step-by-step. 

13 Altfaough the iCaucus Response claims that tfae value of uncompensated personal services and 

14 Intemet activities provided by individuals in connection with the Corporation's activities was 

15 exempt fix>m regulation, the activities engaged in by the Corporation in connection with federal 

16 campaigns—including the vetting and endorsing of numerous candidates, Canipaign Siqiport 

17 (research teams and research data, infonnation technology services, legal fees, and accounting 

18 fees, for instance) for at least 46 federal campaigns, and "training to coordinate a Campaign 

19 Team, establish various positions arui set up the Campaign efforte" for each of ite endorsed 

20 candidateŝ would have been virtually impossible to conduct without the Corporation making 

21 expenditures in excess of $1,000 during a calendar year. Expenses for travel and materials used 

22 to conduct training of the Campaign Teams would be just one example of coste that would not be 

23 exempt as uncompensated volunteer services. See 11 C.F.R. § 100.74. Therefore, according to 
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1 the available information, the Corporation likely satisfies tfae Act's definition of "political 

2 committee" by making sufficient expenditures. 

^ 3 ' It is possible tiut fiur fewer activities were actually underfeken on befaalf of federal 

4 candidates than the Corporation's stetemente indicate, or that the activities tfaat were undertaken 

5 were not evenly distributed among the endorsed candidates. Making either of tfaose 
IN 

sar 
(QĈ  6 determinations, however, would require additional infonnation that could likely only be obtained 
^ 7 by un mvestigation. 
Nl 
ST 

!(̂  8 b. Major Purpose Test 

HI • -9'-=- - ^ -'*--Fop̂ e€einiBissioî tocoBsideErtiî  . 

10 must not only qualify under 2 U.S.C. § 43 l(4XA), but also satisfy tiie major purpose test. The 

11 Supreme Court has held that only organizations whose major puipose is campaign activity can 

12 potentially qualify as political committees under tiie Act. See Bucldey v. Valeo, 424 U.S. 1,79 

13 (1976); FEC v. Massachusetts Citizens for Life, 479 U.S. 238,262 (1986) C'A/CFI"). The 

14 Conimission has lumted tfae definition of'*political coinmittee" to organizations whose nugw 

- 15 purpose is federal campaign activity. See Political Committee Status: Supplemental Explanation 

16 and Justification, 12 Fed. Reg. 5595,5597,5601 (Feb. 7.2007). 

17 Generally, an organization's "major puipose" may be esteblished thiough public 

18 statemente of ite purpose. See, e.g., FEC v. Malenick, 310 F. Supp. 2d 230,234-36 (D.D.C. 

19 2004), rav'd in part on other grounds on reconsideration, 2005 WL 588222 (D.D.C. 2005); FEC 

20 V. GOPAC, Inc., 917 F. Supp. 851,859 (D.D.C. 1996). An organization may also satisfy 

21 Bucldey's "major purpose" test through sufScient spending on campaign activity. MCFL, 479 

22 U.S. at 262 C'[S]houId MCFL's independent spending become so extensive tiut die 
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1 organization's major purpose may be regarded as campaign activity, tfae corporation would be 

j 2 classified as a political conunittee.") (citing Buckley, ATA U.S. at 79). 
. i. 

3r** The Corporation does not purport to be an organization that en̂ î s solely, or even • 

4 substantially, m issue advocacy. Rather, the Corporation's explich purpose is "to find, vet, 

5 endorse and tiien help elect principled candidates," Compl., 12, by targeting "volunteers m 

^ 6 Congressional Districte all across the country.. .so we can unseat a minimum of 40% of tfae 
rM 
^ 7 incumbente who are up for reelection in 2010." Compl., 15; see also irtlp://wwwicaucus.org 
Nl 
^ 8 C'̂ cddng Our Govemment Back...One Candidate at a Time"). The Corporation auns to "teach 

10 this to win." See http://www.icaucus.org/about/3rd-party-policy (emphasis in original); see also 

11 Compl., 14. 

12 The Corporation endorsed 46 federal candidates in the 2010 election. Additionally, 

13 public statemente advertising the Fundraising Evente indicated the participation of five federal 

14 candidates (two of wfaom were endorsed by tfae Corporation). Although the Coiporation also 

15 endoned a similar number of stete and local candidates, die Corporation's public stetemente 

16 indicate that federal campaign activity was ite major purpose. See FEC v. Mcdenick, 310 F. 

17 Supp. 2d at 234-36 (organization was political committee where steted goal was to achieve 

18 specific increases in House and Senate membership, and organization vetted and made 

19 "recommendations" of specific candidates). An investigation will be requued to confirm that the 

20 Corporation's expenditures were focused on federal elections. 

21 c. conclusion 

22 Because tiie Corporation satisfies tiie definition of "political committee" under 2 U.S.C. 
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1 § 431 (4)(A) as a result of receiving sufficient contributions and makmg sufficient expenditures, 

2 and because the Corporation's miyor purpose is federal campaign activity, the Corporation is a 

3 political conuriittee'and is subject to tfae requiremente oftfae Act. According^^ recommend * 

4 tfaat the Commission find reason to believe The Independence Caucus, a Utah non-profit 

5 corporation, violated 2 U.S.C. §§ 433(a) and 434(a) by fulmg to register and report as a political 

^ 6 committee. 

«qp 7 2. Tn«Kind P-ontributions 
Nl 
^ 8 The Act and Conunission regulations defme the term "contribution" to mclude any gift of 
ST 
.CD 
^ -. - .̂ .̂ -moBS ôfĝ SB î̂ Q ŷeiŝ ^ 
ri 

10 § 431(8)(A); 11 CF.R. § 100.52(a). The tenn "anything ofvalue" mcludes all in-kind 

11 contributions. 11 C.F.R. § 100.52(d)(1). Ifthe Corporation is detennined to be a political 

12 committee, then any contributions it made to any candidate which, in the aggregate, exceeded 

13 $5,000, would violate tiie Act. See 2 U.S.C. § 441a(a)(2XA). In tiie altemative, if tiie 

14 Corporation is not a political committee, the Act prohibite corporations fcom making 

15 contributions to a federal candidate. 2 U.S.C. § 441b(a); 11 C.F.R. § 114.2(b)(1). 

16 a. Campaign Support 

17 The Campaign Support provided by tfae Corporation to ite endorsed candidates includes 

18 several thuigs ofvalue that appear to constitote in-kind contributions. For instance, the 

19 Corporation provided "research teanu and research data," information technology, legal fees, 

20 and fees for an "FEC Accountant" (the latter two of which may constitute outright contributions, 
21 ratfaer tfaan the in-kind variety) to at least 46 candidates for federal office. See Compl., 15-16, 
22 42. 
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1 Moreover, the Campaign Support nuy faave resulted ui the Corporation makuig in-kmd 

2 contributions because it appean to have been coordmated with tfae Corporation's endorsed 

3 candidates, yof expenditure is' "coordinated" when it is made in cooperation, consultatieHHir 

4 concert with, or at the request or suggestion of, a candidate, a candidate's autfaorized conunittee, 

5 or a political party committee, or an agent tiiereof. See 2 U.S.C. § 441a(a)(7)(BXi); 11 C.F.R. 

^ 6 § 109.20(a). Expenditures tfaat are not made for coinmunications but that are coordinated with a 

^ 7 candidate, autiiorized committee, or pofitical party committee, are treated as in-kmd 
Nl 
^ 8 contributinns to tfae coordinating entity. 11 C.F.R. § 109.20(b); see also Explanation and 

iji) 9̂ -̂ ûstifieationfor:F4md.Rule&onX̂ isdinatedMiû  .Fed. Reg...42U. 
•pi 

10 425-6, (Jan. 3,2003). The available information does not indicate whether the Corporation made 

11 any public coinmunications, and thus it is unclear at this time whether a "coordmated 

12 communication" analysis under 11 C.F.R. § 109.21 is appropriate. 

13 The Corporation stetes that altiiough it "does not manage or run" any candidate's 

14 campaign, it designates a "COmpaign Liaison," see Compl., 42, and esteblishes a "parallel 

15 campaign team" for each endorsed candidate. See http://www.icaucus.org/vettiiig-process/stq)-

16 by-step. The Corporation provides training to "coordinate a Campaign Team, esteblish various 

17 positions and set up the Campaign efforts." See Compl., 42. Those "campaign efforts" include 

18 the aforementioned Campaign Support, much of which would have been exceeduigly difficult 

19 (and potentially fotile) without oooperatmg, consulting, or acting in concert—coordinating— 

20 with the campaigns tfae Corporation was endoning. According to the Corporation's stetemente, 

21 m order to gain the Corporation's endonement, a candidate must approach the Corporation, 

22 complete tiie Corporation's questionnaue, and participate in a recorded mterview with the 

23 organization's memben. ̂ e Compl., 40-42. While this process in itself does not demonsbate 



MUR 6375 (The Independence C ûs) 
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St-
Nl 

Nl 

1 coordination, it shows that the Corporation was not conductmg ite activities m a manner totally 

2 independent of ite endoned candidates. An mvestigation is requued to determine if a particular 

3 candidate's mvolvOnfnt witii the Canipaign Liaison and Campaign Team assigned to him or YfxSr^ 

4 resulted in coordination and in-kind contributions. 

5 b. Fundraisen 

6 In addition to the Campaign Support described below, the August 2009 Fundraiser and 

7 January 2010 Fundraiser may have resulted in the Corporation inakiiigin-kiiid contributiĉ  In 

8 prior advisory opinions, the Commission has determined that the financing of activities in whidi 

9^ arfedcral-ean̂ date-partidpatesjwill̂ sulikiadeontriĥ  .. 

0 involve: (1) the solicitetion, making, or acceptance of contributions to the candidate's campaign; 

1 (2) communications, including communications by a candidate, expressly advocating tfae 

2 nomination, election, or defeat of the candidate or tfaat candidate's opponent; or (3) tfae 

3 identification of the candidate as such. See Advisory C>piiiions 1999-11 (Byrum), 1994-15 

4 (Byrne), 1992-37 CTeny), 1992-06 (Duke), 1992-05 (Moran), and 1986-37 (National 

5 Conservative Foundation). The iCOucus Response mdicates that "if any donations have ever 

6 been solicited for or made to any federal eandidate at any event hosted by the Independence 

7 Caucus non-profit corporation, tfaose dotutions were solieited by tfae candidates themselves and 

8 made by mdividual attendees who donated duectiy to the Candidate." 

9 In publicizing ite August 2009 Fundraiser, tfae Corporation identifies speaker Chuck 

20 Devore as "CA Assemblyman and 2010 Senatorial Candidate." See Compl., 57 ("brmg your 

21 enthusiasm and your wallete!"). Likewise,publicity forthe January 2010 Fundraiser identifies 

22 federal candidates Tim Bridgewater, Mike Lee, Cherilyn Eagar, and James Williams as "the 
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I 1 2010 Senatorial Candidates, vying to be Utah's next U.S. Senator."̂  &e Compl., 51. Because 

2 tfaose federal candidates were identified as candidates in publidty for tfae fundraisers, tfaeir 

3 appearances at the fundraisSifSrwould be campaign related and the coste paid by the Corporation 

4 to host the evente would be a contribution to those candidates' autiiorized committees. See 

^ 5 Advisory Opinion 1986-37 (National Conservative Foundation); see also Advisory Opinions 

6 1992-06 (Duke) and 1992-05 (Moran). 
•fM 
^ 7 c. Conclusion 
Nl 
^ 8 The avulable information does int state the dollar vdue ofthe in-kind contributions 

m 
10 Corporation's activities, tfaere is reason to believe that the Corporation made substantial in-kind 

11 contributions to one or more federal candidates. Accordingly, we recommend that the 

12 Commission find reason to believe that The Independence Caucus, a Utah non-profit 

13 corporation, violated 2 U.S.C. § 441 a(a) by making excessive in-kind contributions, and, in the 

14 alternative, that the Corportetion violated 2 U.S.C. § 441b(a) by makuig prohibited corporate in-

15 kind contributions. 

16 3. PAC Reporting 

17 The PAC's October 2010 Quarterly Report was timely filed on October 14,2010. The 

18 iCOucus Response acknowledges, however, tiut the PAC filed the July 2010 (}uarterly Report 

19 after the filing deadline, and that the PAC has filed late reporte in the past. See iCaucus Resp., 2. 

20 The Commission's records refiect that the July 2010 (Quarterly Report was filed late on 

' Under 11 C.F.R. § 100.92, fends provided te defiay the costs of staging candidate debates in accordance 
widi die provisions of 11 CF.R. § 110.13 and 114.4(f) are not contributions. However, 11 C.F.R. § 110.13 lunits 
this exemption to (1) section 501(c)(3) and (GX4) organizations which do not endorse, support, or oppose political 
candidates, and (2) broadcasters, neittver of which describes the Corporation. 
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1 September 21,2010.̂  The Commission's records fiirtiier show tiut tiie PAC's 2009 Mid-Year 

2 Report and 2009 Year-End Report were filed several montfas after the respective deadlines. Each 

3 of these three missed deadlines repilesente a violation of-2 U.S.C. § 434(a). Althougjh it was not 

4 the case at the time of the Complaint, tfae Conunission's records also indicate tfaat the PAC was 

5 notified on December 20,2010, that it may faave missed tfae filing deadlme for ite Post-General 

' 6 Report, due December 2,2010. Accordingly, we recoinmend the Commission find reason to 

7 believe The Independence Caucus and Frank Anderson, m his offieial cqucity as Treasurer, 

^ 8 VioUted 2 U.S.C. § 434(a). 

h 10 

11 The Act requires disclaimcn on certain public communications. See 2 U.S.C. § 441d; 

12 11 C.F.R § 110.11. The defuiition of "public communication" indudes "outdoor advertising 

13 fiu;ilit[ies]." 11 C.F.R. § 100.26. Under 11 C.F.R § 110.11(a)(1), disclaimcn are required on all 

14 mass emails sent by political committees and Intemet websites of political committees available 

15 to the general public. 

16 a. Yard Signs 

17 Complainant alleges that the PAC violated the Act by failing to include proper 

18 disclaimers on individualized yard signs it produced and sold to the general public. The iCaucus 

19 Response asserts that the Corporation, not the PAC, cooductod the sale of the yard signs. Inthis 

20 case, the Corporation was acting as a vendor when it sold the signs for profit As the 

21 Corporation appears to a vendor in this context, the resulting public communication cannot be 

22 said to have been made "by" the Corporation. Therefore, any sign lacking a required disclaimer 

* The Commission's website incorrectly identifies this report as die ''October Quarterly.'* See 
ht4>y/query .nictusa.coni/cgi-bin/fecimg/?C00461764. 
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' 1 would faave resulted in a violation by tfae purcfaaser, not by the Corporation. Accordmgly, we 

2 recommend tfaat the Commission find no reason to believe that Tfae Indqiendence Caucus, a 

3 Utah non-profit corporation, violated *^ 

4 2 U.S.C. § 441d by not includmg disclaimcn on the individualized yard signs it sold for profit 

5 b. Websites and Mass Emails 

^ 6 The complaint also alleges that the PAC fiuled to use proper disclaimcn on ite websites 

^ 7 and mass emails. Tfae complaint, faowever, does not identify specific emails tfaat allegedly 
Nl 
^ 8 violate tfae Aet's disclairaer requiremente. As such, we are unable to determine wfaetfaer a 

I ̂  ... . 9-̂ -violatien̂ QeeuFiedrjttitiizcespectrto-.raas&einails. 

10 With respect to the websites, the iCaucus Response indicates that the PAC does not have 

11 a website, and that the Corporation operates all websites described in the complaint. However, 

12 the Stetement of Organization for the PAC liste "www.icaucus.org" as the PAC's web page 

13 address. Therefore, it eppcm that www.icaucus.org is a PAC website and requires a disclaimer 

14 under 11 C.F.R. § UO. 11. Altiiough tiie website contams a disclaimer C'All mformation withm 

15 this site is the property of Independence Caucus"), it does not indicate that the PAC paid for and 

16 authorized the site, and it does not differentiate between the Corporation and the PAC, an 

17 important distinetion, given tfaat tfaey have the same name and use the same website. See 

18 11 C.F.R. § 110.11 (c). The complaint liste three additional websites—www.ourcaucus.com, 

19 www.icaucus.us, arui www.icaucus.ning.com—all of which bear the name of The Independence 

20 Caucus, altiiougih it is not clear whether they are websites of the PAC or the Corporation, or both. 

21 Regardless, none of the three websites contains a disclaimer. Accordingly, we recommend the 

22 Cominission find reason to believe The Independence Caucus, a Utah non-profit corporation, and 
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1 The Independence COucus and Frank Anderson, in his official capacity as Treasurer, violated 

2 2 U.S.C. § 441 d by fidling to mclude a jaroper disclaimer on each of the four websites. 

3' 5. Friends of Jason Chaffetz 

4 Altfaough Friends of Jason Chaffetz is identified in tfae complamt as a respondent, there 

5 are no clear allegations made against it, other than the fiut that Rep. Chaffetz is one of the 

^ 6 Corporation's 46 endorsed federal candidates to which a Campaign Liaison and COmpaign Team 
!?M 
^ 7 were assigned. See Compl., 58. While it is possible that the Corporation made m-kuid 
Nl 

^ 8 contributions to Friends of Jason Chaffetz, we have insufiicient information to nuke a 

f̂ - •.. -r -Ŝ cr. reGonmiendation4t̂ iisrtiBae».:Aceoî iî y,.we recoraraendthatte =. 

10 at tfais time with respect to Friends of Jason Chaffetz. 

11 i n . SCOPE OF INVESTIGATION 

12 

13 

14 

15 

16 

17 

18 

19 

20 

I 21 Although we fint would seek infonnation voluntarily fixim tiie respondents, 

22 we are asking the Commission to authorize the use of compulsory process, including tfae 

23 issuance of approiniate interrogatories, document subpoenas, and deposition subpoenas. 
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1 IV. RECOMMENDATIONS 
2 
3 1. Find reason to believe that Tfae Independence COuciis, a Utafa non-profit corporation, 
4 violated 2 U.S.C. §§ 433(a) and 434(a); and 

6 2. Find reason to bdieve tfaat The Independence Caucus, a Utah non-profit corporation, 
7 violated 2 U.S.C. § 441a(a); and 
8 
9 3. Find reason to believe that The Independence COucus, a Utah non-profit corporation, 

W 10 violated 2 U.S.C. § 441b(a); and 
m 11 
^ 12 4. Find reason to believe that The Independence Caucus (FEC ID C00461764) and 
^ 13 Frank Anderson, in his ofiicial capacity as Treasurer, violated 2 U.S.C. § 434(a); and 
m 14 
^ 1 5 5. Fmd no reason to believe that The Independence Caucus, a Utah non-profit 
^ 1 6 corporation, violated 2 U.S.C. § 441d by not includmg disclaimcn on the 
^ •.. -:*17„ -. ..... .jadi^ddualized-yadLsignsJtSQldfQrpiKifiti..̂  
^ 18 ' " " 

19 6. Find reason to believe that The Independence Caucus (FEC ID C00461764) and 
20 Frank Aiidenon, in his official capacity as Treasurer, vioiated 2 U.S.C. § 441d by 
21 failing to include proper disclaimcn on ite websites; and 
22 
23 7. Find reason to bdieve that Tfae Independence Caucus, a Utafa non-profit corporation, 
24 violated 2 U.S.C. § 441d by failing to include proper disclaimcn on ite websites; and 
25 

. 26 8. Take no action at tfais time with respect to Friends of Jason Chaffetz and Corie Chan, 
27 in her officid cqucity as Treasurer. 
28 
29 9. Autfaorize the use of compulsory process, including tfae issuance of sqspropriate 
30 interrogatories, document subpooias, and deposition subpoenas, as necessary. 
31 
3|2 10. Approve the attacfaed Factud and Legd Andysis. 

33 11. Afiprove the appropriate letlen. 

34 
35 Christopher Hughey 
36 Acting Generd COunsd 
37 

39 Date: By: 
. 40 Stephen 

41 Acting Associate Gen^ahCounsd 
42 
43 
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1 
2 Mark Shonkwiler 
3 Assistant Cienerd COunsel 

7 Peter Reynolds 
8 Attomey 
9 


